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UNITED STATES COURT OF APPEALS 

DISTRICT OF COLUMBIA CIRCUIT 


10,395 


HUGH KENEIPP and FRANCES KENEIPP 

Appellants 


vs. 


THE UNITED STATES OF AMERICA 

Appellee 


Appeal from the United States District Court 

for the 

District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from the judgment of the United States 
District Court for the District of Columbia dismissing the 
complaint in an action by appellants under the provisions of 
Paragraph 20 of Section 24 of the Judicial Code, 28 U.S.A., 
Sec. 41 (20), to recover overpayment of income tax for the 
year 1941 in an amount less than $10,000.00, the last payment 
there of having been made on December 1, 1943; a claim for 
refund thereof having been filed with the Collector of Internal 
Revenue on May 26, 1944, and disallowed by the Commissioner 
of Internal Revenue on July 8, 1946, the suit having been filed 
more than six months after the filing of the claim and less 
than two years from the disallowance of the claim. 
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STATEMENT OF THE CASE 


In 1941 the Government took taxpayers' residential pro¬ 
perty in three separate eminent domain proceedings in the 
District Court for the Eastern District of Virginia, known as 
Docket Nos. 428, 429 and 442, paying into court for the benefit 


of taxpayers in 

Docket No. 428 .$11,000.00 

• Docket No. 429 . 21,000.00 

Docket No. 442 . 3,000.00 


the buildings constituting taxpayers’ residence being located 
on the tract of No. 429. 

These three proceedings were tried together, and the jury 
returned a verdict fixing the just compensation for the entire 
property at $48,500.00, without specifying a separate award 
for any part thereof. 

On October 21, 1941 the A & N Trading Company filed an 
intervening petition praying that the award be withheld until 
their claim for damage from the condemnation of the property 
be determined and paid to said company from the award, by 
reason of their outlay for improvements of a portion of the 
land entered upon and improved by them under contract of 
purchase. On December 12, 1941, the court ordered that the 
moneys which had been paid into court (amounting to 
$35,000.00) be disbursed to the credit of the taxpayers, and 
thereafter heard the intervenor’s petition. On August 1, 1942, 
a final order was entered in the condemnation proceedings 
directing the clerk of the court to pay to the intervenor 
$1,783.62 with $7.40 costs, and to taxpayers $12,644.98, being 
the balance due them with interest. 

Before the determination of the intervenor’s claim, tax¬ 
payers made return of income for the year 1941, and included 
in their gross income as item 7 (b) $7,424.49, being 509? of 
the gain computed on the condemnation proceedings, which 
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gain was computed as follows: 

Jury’s award . 

Cost of land and improvements $29,905.00 


Condemnation cost . 446.02 

Attorney’s fee . 3,300.00 


$48,500.00 

33,651.02 


Gain . $14,848.98 

The return (filed in March, 1942) had appended thereto rela¬ 
tive to the condemnation proceedings the following: 

“Note: This return is on an accrual basis because only 
the government deposit has been received. A judgment 
has been entered, but it has not yet been paid.” 

In 1943 the Commissioner of Internal Revenue made a defi¬ 
ciency assessment on the basis of a holding that a house, a 
part of taxpayers’ residence, had been used in trade or busi¬ 
ness, and that on such part a pro tanto gain was returnable 
as income under item 7 (c), gain from transfer of property 
other than capital assets, 100% of which is taxable, instead 
of 50% as in the case of capital assets. Gain was computed 
as follows: 

Jury’s award . $48,500.00 

Cost of condemnation .$ 446.02 

Attorney’s fee . 3,300.00 


3,746.02 

Net proceeds .. $44,753.98 

Ratio of improvements ($25,135.00) 
to total cost of land ($29,905.00) 84% 

Appreciated value of improvements 

(84% of $44,753.98) . $37,593.36 

Cost of house .$3,500.00 

Depreciation (471/£%) . 1,662.50 


Depreciated value .$1,837.50 
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Appreciated value of house 
(14% of $37,593.36) .. 
Depreciated value of house 


$ 5,263.07 
1,837.50 


Gain . $ 3,425.57 

Deficiency .$ 857.96 


Taxpayers paid the deficiency on December 1, 1943, and 
interest thereon on December 11, 1943. On May 26, 1944, they 
filed a claim for refund of $937.29 on the ground that the 
assessment was based on theory and assumptions unwarranted 
by the facts. On December 10,1945, taxpayers filed an amended 
claim for $2,575.98 on the ground that the tax was due for the 
year 1942, and not for 1941, and requested reopening of the 
return for the year 1942 to consider adjustment of the tax 
as of that year. 

Appendix pp. 25, 26, 27 

On May 10, 1946, the Technical Staff held that the gain 
was taxable in 1941; and notified taxpayers that their claim 
would be disallowed. On July 8,1946, the Commissioner notified 
taxpayers that their claim had been disallowed, referring to 
the letter of the Technical Staff for the grounds thereof. 

Appellee, the United States Government, contends that tax¬ 
payers may not be heard in this suit so far as relates to the 
original overpayment on the ground that the claim therefor 
was untimely, but admits they may be heard as to the defi¬ 
ciency assessment. Appellants maintain that the amended 
claim relates for date to the originally filed claim and does not 
set forth a new state of facts or cause of action, and that 
recovery may be had of the entire overpayment. 

The issue is of law only. The facts are not in dispute. The 
only denials of the answer relate to paragraphs 1, 10 and 16 of 
the complaint; and all the averments of those paragraphs 
(except the allegations of overpayment) are admitted in the 
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answer to paragraphs 7, 9 and 12 (except as to dates, which 
are immaterial, and are corrected, and as to allocation of pro¬ 
ceeds from tracts 428 and 442 to the improvements on tract 
429, of which the answer pleads lack of knowledge). Hence the 
question at issue is whether there was overpayment. 

The answer, however avers want of knowledge or informa¬ 
tion concerning allegations made on information and belief 
in paragraphs 13 and 14 that an official report of a conference 
held on February 6, 1945, reported overpayment to be 
$2,611.31, whereas a different report was furnished taxpayers 
giving the overpayment as $583.64; and that taxpayers were 
informed on December 5, 1945, that there was no deficiency, 
but that there was overpayment of tax. To establish the truth 
of the averments to which the answer pleads want of informa¬ 
tion or knowledge, taxpayers offered in evidence certain records 
and official documents and requested admission of their 
genuineness. These records and documents establish the truth 
of all averments made on information and belief. 


POINTS FOR DECISION 

First 

May the Commissioner lawfully allocate to buildings taken 
in condemnation proceedings more than the jury could lawfully 
award therefor? 

Second 

Does mere receipt of income from property make it “pro¬ 
perty used in trade or business” within the meaning of the 
statute ? 

Third 

Is the award in a condemnation proceeding which is with¬ 
held from a litigant pending determination of his right there¬ 
in taxable to him as income before the final determination of 
his right? 
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Fourth 

May a claim for refund be amended to correct the state¬ 
ment of the amount claimed? 


SUMMARY OF ARGUMENT 

1 The Commissioner may not arbitrarily allocate to build¬ 
ings, from the proceeds of condemnation proceedings, 

more than the jury could lawfully award therefor, or more 
than they were worth. It is res judicata that in the condem¬ 
nation proceedings taxpayers were awarded for the buildings 
only their fair cash value as they stood at the time of taking. 

2 A taxpayer’s residence is a capital asset. The term 
“capital assets” means property held by the taxpayer 

(whether or not connected with his trade or business) but it 
does not include property used in trade or business of a charac¬ 
ter which is subject to the allowance for depreciation provided 
in Section 2301). For any part of a taxpayed’s residence to be 
excluded from capital assets such pare must be devoted to 
taxpayer’s profession, trade, or business, or held primarily 
for the production of income. It is not excluded if such income 
is merely incidental, and not on a commercial basis. 

3 The award by the jury of additional compensation be¬ 
came taxpayers’ income only when set apart for them, 

and available to them without restriction. Only a part of the 
additional compensation awarded by the jury ever accrued to 
taxpayers, and that part was not received by them, or set 
apart for them, or available to them until August 1,1942; and 
therefore it was not taxpayers’ income in 1941. 

4 On the filing of the claim for refund of the deficiency 
tax the Commissioner had information sufficient to 

enable him to determine the full amount of taxpayers’ over¬ 
payment, and he was aware thereof before taxpayers were. 
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Under Sec. 322 (a) (1) his duty was to credit the overpayment 
to any tax due from taxpayers and immediately refund any 
balance due them. He could not by his own delay defeat tax¬ 
payers’ statutory right to refund of overpayment, nor their 
Constitutional right to their day in court, after they had filed 
a timely claim. 


ARGUMENT 

THE DEFICIENCY ASSESSMENT 

The deficiency assessment is bottomed on a holding that 
gain was derived from part of taxpayers’ residence used in 
trade or business; otherwise there could be no 100% taxable 
gain on which to collect an additional tax. The Commissioner 
held that receipt of income from any portion of a taxpayer’s 
residence made it pro tanto “property used in trade or busi¬ 
ness of a character which is subject to the allowance for de¬ 
preciation provided in Section 23 (1)’’, and that gain thereon 
is classifiable under item 7 (c), and not under item 7 (b). 

Complaint, Par. 11, Appendix p. 5 

This was the Commissioner’s practice prior to December 31, 
1941; after which date the practice was precluded by amend¬ 
ment of Section 117 of the Internal Revenue Code to provide 
treatment of all long term gain as capital gain. 

See Sec. 117 (j), Appendix p. 30. 

Allocation of gain 

1 For the Commissioner to assess a deficiency it was 
necessary to determine that a gain was realized from 
transfer of proyerty not a capital asset, since full tax had been 
paid on all gain as gain on capital assets. But the law pertain¬ 
ing to the award of compensation in condemnation proceedings, 
“demands payment of the value of the property as it 
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stands at the time of taking”. 

Monongahela Navigation Co. vs. U. S. 148 U S 312—341 
Therefore, under the guidance and instruction of the court, 
it was the function of the jury in fixing the just compensation 
for the property to take into consideration the value of the 
buildings in their depreciated condition, and not to award for 
them more than they were worth. Their finding in that respect 
was final and conclusive on the Government as well as on the 
taxpayers. 

Hodge vs. Huff, 78 U S App D C 329 — 330 
The judgment in the condemnation proceeding is res judicata. 
“It is not the recovery, but the matter alleged by the 
party on which the recovery proceeds, which creates 
the estoppel”. 

Cromwell v. County of Sac, 94 U S 351 — 353 
The Commissioner was estopped from asserting that gain was 
awarded on the buildings over their actual value. 


Nevertheless, since the three proceedings were tried together 
and the jury returned a verdict fixing the just compensation 
for the property without specifying a separate award for 
buildings, the Commissioner deemed it necessary to determine 
the gain on the part of the residence from which income was 
derived; and he advanced a theory that depreciable buildings 
appreciate in value in the same ratio as the land, while main¬ 
taining at the same time that they have in fact depreciated 
47 Ys% from their original cost. Under this theory the Com¬ 
missioner, from the net proceeds of the entire three tracts 
($44,753.98) allocated to the improvements on tract 429 
$37,593.36 as the sum realized thereon, from which to deduce 
a gain. 

If there had been gain to be determined by allocation the first 
step should have been allocation of net proceeds to tract 429 
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(on which the residential buildings were located) on the basis 
of the official appraisals, as follows: 

Net proceeds per tract 

442 ( 3/35 of $44,753.98) $ 3,836.06 

428 (11/35 of 44,753.98) 14,065.53 

429 (21/35 of 44,753.98) 26,852.39 

The Commissioner’s allocation to the improvements alone on 
tract 429 ($10,740.07 more than the entire net proceeds for 
that tract) is clearly untenable; and it leaves as compensation 
for the land of all three tracts only $7,160.62; whereas the 
Government paid into court $14,000.00 for tracts 428 and 442, 
approximately 28 acres, aside from value of the 19 acres of 
tract 429. This is unsound theory, for the purpose of increasing 
the tax; but 

“Taxes are not laid on theory, but on a situation actually 
existing as the facts show that situation to be. * 
* * * * the question of taxation is one 

of fact and cannot turn on theories or fiction”. 

Haugh v. Keenan Storage Co., 20 Fed (2) 921 — 923 


Taxpayers’ residence a capital asset 

2 Paragraph III of the findings of fact purports to show 
that taxpayers “rented and otherwise used parts of the 
property to produce income, which income was disclosed on 
plaintiffs’ income tax returns for various years”. It does not 
find that income was returned in Schedule D as from Business 
or Profession, or that there was any deduction for depreciation, 
or repairs, or other expense whatsoever. The returns show only 
income, without deductions of any kind, or any circumstance 
indicate of business. In each instance gross income and net 
income were the same. 

Appendix p. 12, 13 
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Sec. 117 (a) (1) does not exclude from capital assets property- 
held for the production of income. The exclusion is of “property- 
used in trade or business” of a character mentioned in Sec. 
23 (1), which section allows for depreciation of two classes 
of property: 

(1) of property used in trade or business, or 

(2) of property held for the production of income. 
Whether property is used in trade or business is a question 

of fact to be determined from the circumstances of the case, 
as Treasury regulations show. See Income Tax Regulations 
111 : 

“Losses incurred in the operation of farms as business 
enterprises are deductible from gross income”. 

Sec. 29.23 (e) — 5, page 109 

But 

• “If a farm is operated for recreation or pleasure and 
not on a commercial basis ***** 
the entire receipts from the sale of products may be 
ignored in rendering a return of income, and the ex¬ 
penses incurred * * will not constitute 

allowable deductions”. 

Sec. 29.23 (a) — 11, page 93 

Also 

“Expenses of carrying on transactions which do not 

constitute a trade or business of the taxpayer. 

but which are carried on primarily as a sport, hobby 
or recreation are not allowable as nontrade or nonbusi- 
ness expenses. The question of whether or not a trans¬ 
action is carried on primarily for the protection of 
income ... is not to be determined solely from the 
intention of the taxpayer but rather from all the cir¬ 
cumstances of the case”. 

****** 

Ordinary and necessary expenses in connection with 
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the management, conservation, or maintenance or prop¬ 
erty used as a residence by the taxpayer or acquired 
by him for such use are not deductible, even though the 
taxpayer makes efforts to sell the property at a profit 
or to convert it to income producing purposes. 

Sec. 29. 23 (a) — 15, pages 96, 97 
As to depreciation: 

“No such allowance may be made in respect of * * * 

a building used by the taxpayer solely as his residence”. 
Sec. 29.23 (1) — 2, page 124 

It is thus clear from both the statute and Treasury regulations 
that mere receipt of income from property does not make it 
property used in trade or business within the meaning of the 
income tax law. 

“The words ofthe statute are to be taken in the sense 
in which they will be understood by that public in which 

they are to take effect 

♦ * * * * * 

A tax cannot be imposed without clear and explicit 
words for the purpose”. 

U. S. v. Isham 84 U S 496 — 504 
Selden v. Equitable Trust Co. 94 U S 419 — 421 
Gould v. Gould 245 U S 151 — 153 
Hence, there being no gain awarded on the residential build¬ 
ings, and no trade or business carried on therein, the deficiency 
assessment cannot be sustained. 


THE ORIGINAL OVERPAYMENT 
Accrual in 1942 

3 Taxpayers' return for the year 1941 was in itself notice 
to the Commissioner that the gain did not accrue in 
1941. The return contained the following statement: 
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“There being no separable award for buildings, no profit 
or loss or depreciation thereon is assignable. It must be 
assumed that the depreciated value of the buildings 
was taken into account by the jury as well as the ap¬ 
preciated value of the land. 

* * * * * * 

Note: This return is on an accrual basis because only 
the government deposit has been received. A judgment 
has been entered, but it has not yet been paid”. 
Complaint, Par. 9 Appendix p. 3 
Under Treasury regulations this was notice that the gain from 
the condemnation proceedings was not income for the year 
1941. According to Income Tax Regulations 111 

“All items of gross income shall be included in the gross 
income for the taxable year in which they are received 

by the taxpayer. 

****** 

A taxpayer is deemed to have received items of gross 
income which have been credited to or set apart for 
him without restriction”. 

Sec. 29.41 — 2, page 254 

“If a person sues in one year (as 1941) on a pecuniary 
claim or for property, and money or property is re¬ 
covered on a judgment therefor in a later year (as 
1942), income is realized in the later year”. 

Sec. 29.42 — 1 page 247 

Taxpayers’ return of gain as having accrued in 1941 was there¬ 
fore contrary to Treasury regulations. To the same effect, see 
Naitova v. Commissioner, 78 U S App D C 53 — 55 
No. Amer. Oil Co. v. U. S., 286 U S 417 — 423 
U. S. v. Christine Oil Co., 269 Fed 458 — 459 
Refund witheld 

On auditing taxpayers return (in 1943) the Commissioner 
should have credited the overpayment for 1941 to the tax 
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remaining due and unpaid (after the forgiveness feature of 
1942) under the requirements of Sec. 322 (a) (1) which re¬ 
quires immediate refund of such balance to the taxpayer. 
This the Commissioner did not do. He retained the overpay¬ 
ment and assessed an additional tax, ignoring under cover of 
taxpayers’ error both Sec. 322 (a) (1) and Sec. 117 (j). For 
these sections see 

Appendix p. 29 

On reviewing taxpayers’ claim for refund the Commissioner 
recognized taxpayers’ overpayment of $2,611.21, but, observ¬ 
ing their failure to specify the original overpayment, noted 
in advance on February 6, 1945, a limitation of recovery to 
the deficiency assessment only, $857.96. 

See Levin’s report, Appendix p. 21 
On the same day a report was prepared for transmission to 
taxpayers, which report was transmitted to them on Feb. 19, 
1945, not disclosing to taxpayers the full amount of their over¬ 
payment, but giving it as $583.64, and seeking adjustment on 
that basis, which would have defeated taxpayers’ right under 
Sec. 322 (a) (1) to full credit and refund. 

Appendix p. 29 

Not obtaining such adjustment, the Commissioner deferred 
making a decision on the claim until more than two years had 
elapsed after the payment of the deficiency assessment on 
Dec. 1, 1943 from which date the period for filing claims ran. 

Kreider v. U. S., 117 Fed (2) 133 — 136 
whereby, as the Government contends, taxpayers’ statutory 
right to recover the original overpayment in this suit became 
defeated. 

At the conference with the Technical Staff on December 
5, 1945, (after the statutory period for filing claims had ex¬ 
pired) taxpayers were informed that there was no deficiency, 
but that there had been overpayment of tax, with the expla¬ 
nation that the original overpayment was barred by limitation 
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and was no longer cognizable in law; and a suggestion was 
made of adjustment by crediting the deficiency overpayment 
to the tax on the gain as due and unpaid for 1942; which ad¬ 
justment would have defeated taxpayers’ right under Sec. 322 
to full credit and refund of the original overpayment. Tax¬ 
payers, however, insisted on their right to credit and refund 
of the entire overpayment, and amended their claim. 

(Taxpayers were not at that time furnished a copy 
of the report of overpayment, which they did not re¬ 
ceive until December 24, 1946, after final disallowance.) 

See Appendix Page 20. 

Right to amend claim 

4 When taxpayers amended their claim the Technical 
Staff receded from the position taken, held that the 
gain was taxable in 1941, and re-asserted the deficiency 
assessment. The Commissioner then adopted the holding of 
the Technical Staff and disallowed the claim. The Government 
contends that this suit may not be maintained, so far as 
relates to the original overpayment, and insists that the a- 
mended claim filed on December 10,1945, was a new claim filed 
too late, and not an amendment of the original claim. This 
is equivalent to a contention that every item for which re¬ 
covery is sought must be specified within the statutory period 
in order to recoverable. This is not in accord with Sec. 322 (a) 
(1), which requires immediate credit or refund of over¬ 
payment, nor with Sec. 322 (b) (2) (c), which authorizes 
credit or refund of all overpayment within three years after 
the filing of the return without the filing of a claim by the 
taxpayer; nor is it in accord with the language of the courts. 
“While the statutes do not specifically empower the 
Commissioner to re-audit a return whenever repayment 
is claimed, authority therefor is necessarily implied”. 

Lewis v. Reynolds, 284 US — 281 
“The ultimate question presented for decision upon a 
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claim for refund is whether the taxpayer has overpaid 
his tax”. 

U. S. v. Memphis Cotton Oil Co., 288 U S—62, 70, 71 
That a claim for refund filed in due season may be amended 
at any time is unquestioned by the courts. 

”This court, applying the decisions and regulations, 
has often held that a notice fairly advising the Com¬ 
missioner of the nature of the taxpayer’s claim which 
the Commissioner could reject because too general or 
because it does not comply with formal requirements 
of the statutes and regulations, will nevertheless be 
treated as a claim, where formal defects and lack of 
specificity have been remedied after lapse of the 
statutory period”. 

U. S. v. Kales, 314 U S 186 — 194 
See also 

U. S. v. Factors Finance Co., 288 U S 89 

Bemis Bag Co. v. U. S., 289 U S 89 

Moore Ice Cream Co. v. Rose 289 U S 273 — 284 
“The failure of taxpayer’s claims for refund to specify 
sums as great as amount of its overpayment of taxes 
did not preclude taxpayer from recovering amount 
thereof where grounds on which its action was based 
were adequately set forth in refund claim”. 

Pink v. U. S., 105 Fed (2) 183 — 186 
“Since no new cause of action was introduced by the 
formal claim the informal claim was amended and 
perfected by the formal claim, which related back to 
the time when the informal claim was filed”. 

Nielson v. Harrison, 131 Fed (2) 205 — 210 
In this case the question presented by taxpayers’ formal 
claim for the entire overpayment was whether the additional 
compensation (realized in 1942) was gain for 1941 or for 1942. 
The question was determined from the evidence filed with the 
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original claim for refund, without any additional showing of 
fact or cause of action, and without question as to the suf¬ 
ficiency of the claim. 

“The Commissioner’s consideration and denial upon 
the merits of taxpayer’s claim for tax refund consti¬ 
tuted a waiver of failure of claim to comply with 
Treasury regulations relating to filing of claims, and 
precluded dismissal of suit for refund because of defect 
of claim”. 

Con-Rod Exchange v. U. S., 27 Fed Supp 327 
See also 

Hopkins v. McGruder, 34 Fed Supp 361 — 382 
Northwestern Bank & Trust Co. 

v. U. S. 46 Fed Supp 390 — 394 
Zeller et al v. U. S., 35 Fed (2) 870 
The Government, however, seeks to avert the effect of such 
waiver by contending that there is no evidence that the ques¬ 
tion of original overpayment was ever brought to the Com¬ 
missioner’s attention or considered by him under the timely 
filed claim; 

(Contra, see the note appended to taxpayers’ return 
recited in paragraph 9 of the complaint, admitted by 
answer, and Schedules No. 1 — Rev., No. 1—A, and 
No. 3, Appendix, pages 21, 22 

and that the holding of the Technical Staff set forth in para¬ 
graph 15 of the complaint was not a decision, but was merely 
an advisory notification of a proposed rejection. The Com¬ 
missioner’s notice of disallowance, however, refers to the 
communication of the Technical Staff for a statement of the 
grounds for disallowance, which thereby became a part of the 
Commissioner’s decision. 

Appendix pages 23, 24 

Since the Commissioner has authority under a claim for 
refund to determine the entire amount of overpayment, and 
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a claim was duly filed, the sufficiency of which was not ques¬ 
tioned, informality or insufficiency thereof cannot be raised 
in this suit. 

CONCLUSION 

The deficiency assessment is not in accord with the statute, 
Treasury regulations, the law applicable in condemnation 
proceedings, nor with the facts of the case. There was in fact 
no actual award by the jury of more than the fair cash value 
of the buildings which constituted taxpayers’ residence; nor 
were taxpayers engaged in the conduct of any business there¬ 
in; hence the Commissioner’s deficiency assessment was 
based entirely on a theoretical fiction devised for the purpose 
of raising the tax. 

The gain realized under the jury’s additional award of 
$13,500.00 was neither actually nor constructively received 
in 1941; and the holding that the gain was constructively re¬ 
ceived in 1941 was in effect in avoidance of the prohibition 
of Sec. 117 (j) of the deficiency assessment and the for- 
givenness feature of the 1942 tax, and also of Sec. 322(a) (1) 
which required a refund of the overpayment. 

The tax due for 1941 is correctly set forth in paragraph 10 
of the complaint, and all payment in excess thereover was 
overpayment as set forth in paragraph 16. 

Taxpayers’ claim was filed in due season and prosecuted 
with due diligence; and an effort was made by taxpayers in 
good faith to have proper application of the overpayment to 
the tax for the year 1942, which effort was ignored by the 
Commissioner to taxpayers’ injury. 

It is therefore prayed that the judgment of the District 
Court be reversed, and that judgment be directed to be en¬ 
tered for appelants. 

Respectfully submitted 

Signed Hugh Keneipp 

For appellants 


17 






JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 

DISTRICT OF COLUMBIA CIRCUIT 


No. 10,395 


HUGH KENEIPP and FRANCES KENEIPP, 

Appellants 

v. 

THE UNITED STATES OF AMERICA 

Appellee 


Appeal from the United States District Court 

for the 

District of Columbia 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

HUGH KENEIPP and 
FRANCES KENEIPP, his wife 

Plaintiffs 


vs. 


THE UNITED STATES OF AMERICA 

Defendant 

Civil Action No. 1132-47 
Filed March 14, 1947 


COMPLAINT 

To recover overpayment of tax. 

TO THE HONORABLE 

THE JUDGE of the District Court of the United States 
for the District of Columbia: 

1. Plaintiffs, Hugh Keneipp and Frances Keneipp, his wife, 
citizens of the United States residing in the District of Colum¬ 
bia at 2801 Adams Mill Road N. W., Washington, D. C., bring 
this section under Paragraph 20 of Section 24 of the Judicial 
Code, 28 U. S. C. A., Sec. 41 (20). Plaintiffs’ claim does not 
exceed $10,000, and is founded on overpayment in the year 
1943 of income tax for the year 1941, a claim for refund there¬ 
of having been filed with the Collection of Internal Revenue 
on March 27, 1944, and disallowed by the Commissioner of 
Internal Revenue on July 8, 1946, as hereinafter more fully 
appears. 

2. In the years 1917 and 1924 plaintiffs acquired by purchase 
at a cost of $4,770.00 property in Mount Vernon Magisterial 
District in Fairfax County, Virginia, comprising about 47.41 
acres of land with buildings thereon, and thereafter expended 
$23,135.00 for improvement of said land and buildings. 

3. On May 15, 1941, defendant, THE UNITED STATES OF 
AMERICA, filed in the District Court of the United States 
for the Eastern District of Virginia a petition for condem¬ 
nation of a portion of said land consisting of a tract of approxi¬ 
mately 20.34 acres (Misc. Docket No. 428), said petition hav¬ 
ing annexed thereto a statement that the sum of $11,000.00 
had been estimated to be just compensation for the lands, 
interests and estates therein taken, and there was deposited 
in the registery of the court $11,000.00, the amount of the 
said compensation. 

4. On May 20, 1941, defendant filed in the said court a peti¬ 
tion for condemnation of a portion of said land comprising 
approximately 19.07 acres containing buildings and appurten- 
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ances thereto constituting plaintiffs’ dwelling (Misc. Docket 
No. 429), said petition having annexed thereto a statement 
that the gross sum estimated to be just compensation for said 
land is $21,000.00, and there was deposited in the registry of 
the court $21,000.00, the amount of the said estimated com¬ 
pensation. 

5. In September 18, 1941, defendant filed in the said court 
a petition for condemnation of certain tracts of land (Misc. 
Docket No. 442), one of which tracts designated No. 78-A was 
a portion of plaintiffs’ above mentioned land, said petition 
having annexed thereto a statement that the estimated com¬ 
pensation for said tract No. 78-A was $3,000.00, and there was 
deposited in the registry of the court $3,000, the amount of 
the said estimated compensation. 

6. The condemnation proceedings mentioned in paragraphs 
3, 4 and 5 included all the land owned by plaintiffs as stated 
in paragraph 2. The aforesaid causes were consolidated and 
tried before a jury on September 22 and 23,1941, and the jury 
returned a verdict fixing the sum of $48,500.00 as just com¬ 
pensation to plaintiffs for said land. On October 11, 1941, an 
intervening petition was filed by the A. & N. Trading Company, 
Inc., wherein the said company prayed that the award to plain¬ 
tiffs be withheld until damages in the sum of $1,971.58 with 
interest be paid therefrom to said company. 

7. On December 10, 1941, the court approved the verdict 
of the jury, and on December 12, 1941, ordered that the 
moneys which had been paid into court in the above mentioned 
proceedings amounting to the sum of $35,000.00 be forthwith 


disbursed as follows: 

In Case No. 442 to these plaintiffs .$ 3,000.00 

In Case No. 428 to these plaintiffs . 11,000.00 

In Case No. 429 to these plaintiffs . 6,363.55 

to The First National 

Bank, Alexandria . 14,636.45 

Total ..$35,000.00 
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8. On April 11,1942, the intervening petition of the A. & N. 
Trading Company was heard and an order was entered by the 
court on May 1, 1942, that said company have a lien on the 
balance due these plaintiffs to the extent of $1,783.62 with 
costs amounting to $7.40; and on August 1, 1942, a final order 
of distribution was entered directing the clerk of the court 
to pay to A. & N. Trading Company $1,783.62 with costs of 
$7.40, and to plaintiffs $12,644.98, being the balance due them 
with interest. 

9. Plaintiffs filed their income tax return for the year 1941 
on March 15, 1942, before the hearing was had in the inter¬ 
vening petition of the A. & N. Trading Company, and by mis¬ 
take computed the gain derived from the condemnation pro¬ 
ceedings returnable by them for the year 1941 as follows: 

Amount of award . $48,500.00 

Cost of land and improvements $29,905.00 

Condemnation cost . 446.02 

Attorney’s fee . 3,300.00 

Total . 33,651.02 

Gain. $14,848.98 

of which gain 50% ($7,424.49) was considered in computing 

income as item 7 (b), resulting in a return of taxable income 
for the year 1941 of $13,569.94 and a computed tax of 
$2,302.21; and plaintiffs appended to their return a statement 
containing the following: 

“There being no separable award for buildings, no profit 
or loss or depreciation therein is assignable. It must 
be assumed that the depreciated value of the buildings 
was taken into account by the jury as well as the appre¬ 
ciated value of the land. 

The following is a statement of improvements made on 


the property in question: 

Caretaker’s cottage (built in 1920) .$ 4,500.00 

Planting 2*4 acres fruit trees. 75.00 

Razing certain buildings . 150.00 
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Small house on barn site (1922) . 3,500.00 

Reconstruction of dwelling (1923) . 15,000.00 

Clearing trees and other growth 

to open view (1924) . 250.00 

Grading and seeding 3 y* acres lawn . 350.00 

Fertilizer. 60.00 

Hedges and shrubbery (1924) . 150.00 

1875 feet gravel drive (1922 to 1926) . 1,100.00 


$25,135.00* 

(*$23,000.00 on buildings; $2,135.00 on land) 

Note: This return is on an accrual basis because 
only the government deposit has been received. A judg¬ 
ment has been entered, but it has not yet been paid.” 
10. The gain actually accrued and received during the year 
1941 from said condemnation proceedings was as follows: 

Accrued and distributed . $35,000.00 

Total cost of land .$29,905.00 

Condemnation cost . 446.02 

Attorney’s fee . 3,300.00 


Total cost . 33,651.02 


Gain . $ 1,348.98 

of which 50% ($674.49) was taxable as income, resulting in 
a taxable income of $6,819.94, (and not $13,569.94 as re¬ 
turned) ; and the tax thereon was computable as follows: 

Net income .$6,819.94 

Less exemption . 1,500.00 


Surtax income .$5,319.94 

Less earned income credit. 521.52 


Normal tax income ..$4,798.42 

Normal tax (4% of $4,798.42) . 191.93 
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Surtax ( 71 / 2 % of $4,000) . 300.00 

(13% of $1,319.94) . 171.59 


Total tax due .$ 663.52 

11. On September 1, 1943, the Collector of Internal Revenue 
made a deficiency assessment, changing the return as follows: 
Item 7 (b) long term gain from sale of 

capital assets, $7,424.49 reduced to .$6,542.97 

Item 7 (b) (none) increased to . 3,425.57 


In explanation of this he alleged that, “The entire property 
was used as a personal residence until date property was con¬ 
demned in 1941, except a house that in 1922 cost $3,500. This 
house was occupied by tenants who paid monthly rental”, and 
he held that receipt of rental for any portion of a residence 
made it “property used in the trade or business of a taxpayer 
of a character which is subject to the allowance for deprecia¬ 
tion provided in section 23 (1)” and that any gain thereon 
is classifiable under item 7 (c), and not under item 7 (b), and 
that 100% of such gain is taxable as income, and not 50% as 
in the case of item 7 (b). All other parts of the return he found 
to be correct. Since he deemed it necessary to determine the 
gain on said rented portion separately from the gain on the 
other portions, he allocated to the buildings (all located on the 
tract of 19.7 acres condemned as described in paragraph 4) 
which cost $23,000.00, an award of $37,593.36, of which he 
allocated to the rented portion $5,263.07; and he charged said 
rented portion with $1,662.50 depreciation (4714%), thereby 
determining a gain of $3,425.57 on said rented portion. And 
he assessed a deficiency tax of $857.96. 

12. Plaintiffs paid said deficiency assessment on November 
12, 1943, and a demand for $79.33 interest thereon on Decem¬ 
ber 6, 1943; and they made claim for refund of $937.29 on 
March 27,1944, alleging as ground that “the deficiency assess¬ 
ment is based on theory and assumptions entirely unwarranted 
by the facts, and inconsistent with the reasonable presumption 
that the proceedings of the court and the findings of the jury 
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were compatible with the law which governs the taking of 
property for public purposes”, and based, apparently, on the 
belief that the entire property was taken by the proceedings 
mentioned in paragraph 4 hereof, which di dnot include the 
entire 47 y> acres, and in disregard of the fact that $14,000.00 
of the government deposit was for the other two tracts, and 
could not be allocated to the buildings on the tract above 
mentioned. 

13. On February 6, 1945, a conference was held in the office 
of the Internal Revenue Agent in Charge, 2d N. Y. Division; 
and plaintiffs are informed and believe, and therefore allege 
that a report of that conference stated in regard to item 7 (b) 
that “gain from condemnation award is eliminated from income 
of 1941”, and reported 

“Overpayment of income tax .$2,611.31 

Limitation under section 322 (b) (2) (D) .... 857.96” 

On February 19, 1945, plaintiffs were furnished a copy of a 

different report 

dated February 6, 1945, which stated that 
“Item 7 (c) is eliminated. . . . 

Overpayment of tax .$583.64” 

Plaintiffs were required to accept settlement on that basis or 
protest within 30 days, and they immediately protested and 
requested that the case be referred to the Technical Staff for 
decision on the merits. Plaintiffs repeated this request in oral 
interviews during the summer of 1945, and by registered mail 
on November 2, 1945, with the result that the case was re¬ 
ferred to the Sechnical Staff on November 7, 1945. 

14. On December 5, 1945, an interview was had with the 
Technical Staff. At that interview plaintiffs were informed, 
and they believe and therefore allege that the internal revenue 
agent reported to the Technical Staff that there was no defi¬ 
ciency but there was overpayment of tax, with explanation 
that the original overpayment was barred by limitation. Plain¬ 
tiffs thereupon amended their claim by filing in form a claim 
amended to point out that there had been an original over- 
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payment in that the item 7 (b) of long term gain (7,424.49) 
was erroneously included in the return for the year 1941. the 
same not having accrued until the year 1942, and they re¬ 
quested that the return for the year 1942 be reopened for ad¬ 
justment in connection with the then pending claim to consider 
assessment of this item as of the year 1942. 

15. Thereafter, under the date of May 10, 1946, plaintiffs 
received a communication from the Technical Staff containing 
the following: 

“It is held that the profit resulting from the condemna¬ 
tion of the property with respect to the land, and the 
residental portion of the main house constituted a 
capital asset taxable in 1941 as defined under section 
117 (a) (1) of the Internal Revenue Code; that the 
profit resulting from the business portion of the main 
house and dwelling house is taxable in full; and that 
the business portion of the main house and dwelling 
house is chargeable with depreciation in determining 
the gain or loss in accordance with section 113 (b) of the 
International Revenue Code." 

On July 8, 1946, plaintiffs were notified by the Commissioner 
of Internal Revenue that their claim had been disallowed. 

16. Plaintiffs therefore allege in view of the premises that 
all payments of tax and interest for the year 1941 in excess 
of $663.52, the tax due as computed in paragraph 10 hereof, 
are overpayments, and that the dates of overpayments and 


the amounts are as follows: 

June 15, 1942 .$ 487.59 

September 15, 1942 . 575.55 

December 15, 1942 . 575.55 

November 12, 1943 .,. 857.96 

December 6, 1943 . 79.33 


Total overpayment .$2,575.98 


Wherefore plaintiffs pray judgment against defendant for 
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the sum of $2,575.98 with interest and costs. 

FRANCES KENEIPP, 
HUGH KENEIPP, 

Plaintiffs 
Proper Persons 


Filed June 30, 1947 


ANSWER 

The defendant, by its attorneys George Morris Fay, United 
States Attorney, and Daniel B. Maher, Assistant United States 
Attorney, answering the complaint, generally denies all the 
averments thereof except such designated averments as it 
expressly admits. The defendant further answers as follows, 
the numbers of the following paragraphs corresponding with 
the numbers of the paragraphs of the complaint: 

1. The defendant denies the averment or the implication 
of the averment that there was an overpayment in the year 
1943 of income taxs for the year 1941. The defendant admits 
the remaining averments. 

2. The defendant admits these averments. 

3. The defendant admits these averments. 

4. The defendant admits these averments. 

5. The defendant admits these averments. 

6 . The defendant admits these averment except that the 
defendant avers that the correct date on which the intervening 
petition was filed by the A. & N. Trading Company, Inc., was 
October 21,1941, rather than October 11,1941, as alleged. 

7. The defendant admits these averments. 

8 . The defendant admits these averments. 

9. The defendant admits these averments, except that the 
defendant avers that the correct date upon which the plaintiff’s 
income tax return was filed was March 12, 1942, rather than 
March 15, 1942, as averred. 

10. The defendant denies these averments. 
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11. The defendant admits these averments, except that it 
avers that the correct date upon which the deficiency assess¬ 
ment was made was November 26,1943, rather than September 
1, 1943, as averred, and except that it avers that assessment 
was made by the Commissioner of Internal Revenue, rather 
than the Collector of Internal Revenue, as averred. 

12. The defendant admits that the plaintiff paid the defi¬ 
ciency assessment, the demand for interest thereon, and that 
a claim for refund of these amounts was thereafter filed, the 
respective dates being December 1, 1943, December 11, 1943, 
and May 26, 1944, rather than November 12, 1943, December 
6,1943, and March 27, 1944, as alleged. The defendant is with¬ 
out sufficient information and knowledge to form a belief as 
to the remaining averments. 

13. The defendant is without knowledge or information 
sufficient to form a belieg as to the truth of the averments 
contained in paragraph thirteenth of the complaint. 

14. The defendant admits that on December 10, 1945, the 
plaintiffs filed a claim for refund for the year 1941. The de¬ 
fendant is without information or knowledge sufficient to form 
a belief as to the ruth of the remaining averments of para¬ 
graph fourteenth of the complaint. 

15. The defendant admits that the plainti ffswree notified on 
July 8, 1946, by the Commissioner of Internal Revenue that 
their claim for refund has been disallowed. The defendant is 
without information or knowledge sufficient to form a belief 
as to the truth of the remaining averments of paragraph fif¬ 
teenth of the complaint. 

16. The defendant admits that the plaintiffs paid their 1941 
income tax liability on the dates and in the amounts as follows: 


March 12, 1942 .$575.56 

June 3, 1942 . 575.56 

September 10, 1942 . 575.56 

December 3, 1942 . 575.56 
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December 1, 1943 . 857.96 

December 11, 1943 . 79.33 


Except as admitted herein, the whole of paragraph sixteenth 
of the complaint is hereby denied. 

Wherefore, defendant prays that plaintiff take nothing by 
the Complaint herein and that the same be dismissed with 
costs assessed against the plaintiff. 

GEORGE MORRIS, FAY, 

United States Attorney 
DANIEL B. MAHER, 

Assistant United States Attorney 


PRETRIAL PROCEEDINGS 
Statement of Nature of Case: 

Action to recover refund of part of federal income tax for 
the year 1941. 

The question of fact involved is whether certain moneys re¬ 
ceived by the plaintiff in an eminent domain proceedings should 
be allocated to income or capital. This in turn depends on 
whether the property condemned was being used for produc¬ 
tion of income as the government contends or for personal use 
as the plaintiff contends. 

The government claims that the amount received by the 
plaintiff is income. The government claims, further, as a 
matter of law, that the amended claim filed by the plaintiff is 
not timely. This depends on whether the second claim is to be 
regarded as an amendment to the original claim for refund. 

The only issues of fact to be tried are indicated above and 
the parties may stipulate the issues of fact. 

Date, October 13, 1948. 

A. HOLTZOFF, 

Pretrial Judge 
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INFORMAL MEMORANDUM 


j 

The evidence makes crystal clear that some of the property 
taken under the eminent domain proceedings was used by the 
taxpayers to produce in come. This has ample support in the 
taxpayers’ return for several years preceding the tax year in 
question as well as for the year in question. Since the property 
was used by the taxpayers in a business, the Commissioner 
was authorized to determine that which is a return of capital 
and that which is a return of ordinary income. The fact that 
the condemnation award made no division as between capital 
and income is of no importance. 

Since the taxpayers for a long period of time, as witnessed 
by their returns, used portions of the property in a trade or 
business or to produce income fully justified the Commissioner 
in holding that the property used in the production of income 
is depreciable in determining the gain derived upon its sale 
and that the amount of gain so derived is a return of ordinary 
income under §113 (b) (1) (B) of the International Revenue 
Code and that it is taxable as such. 

The entire amount of the award represents in come to the 
taxpayers in 1941 and was properly included in the taxpayers’ 
1941 personal income tax return. The judgment in favor of 
the taxpayers in the amount of $48,500.00 was entered in 
September 1941 and then became available to the taxpayers. 

The entire amount of the award represents income to the 
taxpayers in 1941 and was properly included in the taxpayers’ 
1941 personal income tax return. The judgment in favor of 
the taxpayers in the amount of $48,500.00 was entered in 
September 1941 and then became available to the taxpayers. 

The taxpayers maintain that their second claim for refund 
is timely, in that it was an amendment to the first claim and 
did not present any new or alternative ground for recovery. An 
examination of the two claims is sufficient to refute that con- 
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tention. ‘ ’ 

The taxpayers are not ntitled to the relief asked. Accordingly 
their complaint will be dismissed. 

Counsel for defendant will present for settlement findings 
of fact, conclusions of law and an appropriate judgment form. 

F. DICKINSON LETTS, 

Judge 

FINDINGS OF FACT AND CONCLUSION OF LAW 

Findings of Fact 

I 

The plaintiffs, husband and wife, during the period from 
1919 to 1941, acquired at a cost of $4,770.00 approximately 
forty-seven and one-half (471,4) acres of land with old build¬ 
ings thereon located adjacent to Fort Belvoir, Virginia. 

II 

Plaintiffs, between the years 1920 and 1941, made improve¬ 
ments to the land at a cost to them of $2,135.00; and improve¬ 
ments, additions and new construction of a garage, dwelling 
and main house at a cost to them of $23,000.00; or a total 
expenditure for improvements of $25,135:00. 

III 


Plaintiffs from time to time rented and otherwise used parts 
of the property to produce income, which income was disclosed 
on plaintiff’s income tax return for various years as follows: 
Rent Part of house gross Net income 

income 


1935 

1936 


1937 

1938 

1939 
Rent 


$240.00 

Separate returns filed, 
amount included in wife’s 
return. 

240.00 

240.00 

240.00 

Rooms Gross 


$240.00 


240.00 
240.00 
240.00 
Net Income 
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Income 


1939 

$135.00 

$135.00 

1940 

745.00 

745.00 

1041 

835.00 

835.00 

Rent 

Small House or House 

Net Income 


Gross Income 


1935 

$300.00 

$300.00 

1940 

690.00 

690.00 

1941 

580.00 

580.00 


Under dates of May 15, 1941, May 27, 1941, and September 
18, 1941, the Government instituted eminent domain proceed¬ 
ings against the entire property of the plaintiffs by filing to¬ 
gether with the petitions for condemnation, declarations of 
taking, and depositing with the Court a total of $35,000.00 as 
estimated just compensation. The three actions were con¬ 
solidated, and in September of 1941, the jury returned a verdict 
granting the plaintiffs an award of $48,500.00 for the entire 
property, making no division as to the amount considered as 
payment for the land, or the amount to be considered as pay¬ 
ment for the personal improvements. 

IV 

The judgment in favor of the plaintiffs as rendered by the 
jury in the consolidated condemnation proceedings in the 
amount of $48,500.00 was entered in September, 1941. 

V 

In September, 1941, the A. & N. Trading Company filed an 
intervening petition in the condemnation proceedings, seeking 
payment of a claim in the amount of $1,977.58 against the 
plaintiffs. On August 1, 1942, the Court directed payment of 
the claim in the amount of $1,783.62, with costs of $7.40, the 
remainder of the award in the amount of $12,644. 98 being 
directed to be paid to the plaintiffs. 

VI 

The plaintiffs duly filed their joint individual tax returns 
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for 1941, and paid the tax disclosed thereon of $2,302.22 in 
four quarterly installments, the last payment of $575.54 being 
made on December 3, 1942. In the return as filed by the plain¬ 
tiffs, the gain from the entire condemnation award of 
$48,500.00 was computed and returned as a net long-term 
gain from the sale or exchange of a capital asset, and the 
amount of the gain reported thereunder was returned as 
$7,424.29. 

VII 

After examination of the plaintiffs' books and records, and 
upon notice and demand by the Collector of Internal Revenue, 
the plaintiffs paid an additional tax determined for the year 
1941 in the amount of $857.96, together with interest of $79.33 
to the Collector of Internal Revenue on December 1, 1943, and 
December 11, 1943, respectively. The additional tax was 
assessed and collected upon a taxable net income determined 
to be in the amount of $16,113.99. The increase was brought 
about by a reduction of long-term capital gain from $7,424.49 
to $6,542.97 and by an increase in additional income determined 
to be in the amount of $3,424.57, resulting from the sale of 
depreciable personal assets used for the production of income 
in a trade or business. 

VIII 

The plaintiffs, on May 26, 1944, filed a timely claim for re¬ 
fund of the additional tax and interest paid in the total amount 
of $937.29, upon the ground that there was an erroneous alloca¬ 
tion of profit and an erroneous classification of profit resulting 
from the condemnation award. This claim was rejected by the 
Commissioner of Internal Revenue by registered letter dated 
July 8, 1946. 

IX 

The plaintiffs, on December 10, 1945, filed with the Collec¬ 
tor of Internal Revenue a second claim for refund for the year 
1941 for return of the amount of $2,726.71 upon the ground 
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that the Commissioner of Internal Revenue erroneously deter¬ 
mined the amount of capital gain for the year 1941, resulting 
from the condemnation award by reducing the cost basis by 
depreciation sustained and by attributing the entire amount 
of the award to the taxable year 1941. More than six months 
elapsed without the Commissioner of Internal Revenue acting 
upon the claim and plaintiffs brought this action to recover 
the amount claimed upon the ground set forth in the second 
claim for refund. 

Conclusions of Law 

This Court has jurisdiction of the parties hereto and the 
subject matter thereof. 

II 

The amount determined with condemnation of the plaintiffs 
property became available in September, 1941, to plaintiffs 
upon the entry of judgment in the amount of $48,500.00, and 
represented income to the plaintiffs in 1941, properly includible 
in plaintiffs’ 1941 personal income tax return. 

III 

The tax imposed as a return of ordinary income on the 
amount of the award allocated to the personal property of the 
plaintiffs used to produce income was properly imposed and 
collected under Sections 22 (a) and 113 (b) (1) (b) of the 
Internal Revenue Code. 

IV 

The second claim for refund filed by the plaintiffs under 
date of December 10, 1949, was an untimely claim under Sec¬ 
tion 322 (b) of the Internal Revenue Code. 

V 

The defendant is entitled to judgment dismissing the plain¬ 
tiffs’ complaint. 

Let judgment be entered accordingly. 

Dated: May 31, 1949. 
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F. DICKINSON LETTS 
United States District Judge 


JUDGMENT 


The above entitled action coming on for trial before the 
Court, the Honorable F. Dickinson Letts, Judge of the United 
States District Court for the District of Columbia presiding, 
and Hugh Keneipp appearing in proper person for the plaintiff, 
and John P. Wenchel, II, Special Assistant to the Attorney 
General, and George Morris Fay, United States Attorney, 
attorneys for the defendant, appearing, and the Court having 
tried said action and having considered the evidence adduced, 
Arguments of Counsel, and Briefs submitted, and having there¬ 
upon ordered judgment that the plaintiffs' complaint be dis¬ 
missed. 

On motion of George Morris Fay, United States Attroney 
for the defendant. 

It is adjudged that the plaintiffs' complaint be so dismissed 
and that the defendant. United States of America, do have 
and recover of Hugh Keneipp and Frances Keneipp, his wife, 

the plaintiffs, the sum of., its costs in this action. 

Dated: May 31, 1949 

F. DICKINSON LETTS 
United States District Judge 


Request for Admission 
of Genuiness of Documents 

To the Court: 

Now come plaintiffs and offer in evidence certain records 
and official documents herein described and filed in this cause 
and request defendant to admit the genuineness of the same. 
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or to show cause for not doing so within fifteen days from the 

date of service of this request. 

The records and documents are as follows: 

1. Plaintiffs' memorandum copy of their income tax return 
for the year 1941. 

2. Copy of a report by Examining Officer Geo. V. Newton 
dated September 1, 1943, proposing adjustment of tax 
for the year 1941 alleging deficiency based on an alleged 
item 1 (c) of income not reported by plaintiffs. 

3. A copy of plaintiffs’ claim for refund executed March 27, 
1944 and filed May 26, 1944. 

4. A communication from the Agent in Charge, 2d New 
York Division, Internal Revenue Service, dated February 
19, 1945, proposing adjustment on the basis of 

Overassessment $583.64, 

with enclosure of a report eliminating item 7 (c). 

5. A copy of plaintiffs' protest thereof dated February 19, 
1945. 

6 . Acknowledgement of plaintiffs’ protest, dated February 
21, 1945. 

7. Copy of plaintiffs’ letter to the Collector of Internal 
Revenue dated October 2, 1945, requesting that decision 
be made in plaintiffs' claim for refund. 

8 . Acknowledgement of said request from the Agent in 
Charge, 2d New York Division. 

9. Letter from the Technical Staff, New York Division, dated 
November 16,1945, arranging for a conference on Decem¬ 
ber 5, 1945. 

10. Copy of plaintiffs’ amendment filed December 10 ,1945 
amending their claim for refund. 

11. Copy of plaintiffs’ supplementary brief filed in support 
of their claim has amended. 

12. Acknowledgement thereof dated February 18, 1946. 

13. Decision by the Technical Staff dated May 10, 1946. 
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14. Notice of disallowance dated July 6, 1946. 

15. Plaintiffs’ request dated November 29, 1946 for a copy 
of the report of the Agent in Charge to the Technical 
Staff. 

16. Response from the Agent in Charge offering to furnish 
a copy of the report enclosed with document No. 4 above 
mentioned. 

17. Plaintiffs’ esecond request dated December 9, 1946, for 
the report to the Technical Staff. 

18. Response to the Agent in Charge enclosing a copy of a 

report dated February 6, 1945. 

* * * 

Plaintiffs pray the court that the foregoing documents be 
deemed admitted unless defendant shall show cause to the 
contrary. 

HUGH KENEIPP 

A copy of this request has been mailed this 19th day of March, 
1948 to 

Geo. Morris Fay, United States Attorney 
Washington, D. C. 

Attention of Mr. Burke, Assistant United States 

Attorney. 

HUGH KENEIPP 
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TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 

February 19, 1949 

Internal Revenue Agent in Charge 
2d New York Division 
225 Broadway, N. Y. C. 

Mr. Hugh and Mrs. Frances Keneipp 
11 Park Place, Room 1817 
New York 7, N. Y. 

Dear Mr. and Mrs. Keneipp: 

I enclose a copy of the report of the examination of your 
income returns for the years shown below. After consideration 
by this office, the following adjustment of your tax liability 
appears to be warranted, for the reasons stated in the report. 
Year, 1941 Overassessment - Income Tax $583.64 

* * * 

(Signed) C. R. KRIGBAUM 
Internal Revenue Agent in Charge 
(Transcript p 17) 

(Note by appellant — 

The report above referred to, initialed R. A. R., dated Febru¬ 
ary 6, 1945, stated, among other things, 

“Item 7 (c) is eliminated 
Overpayment of tax $583.64” 

but being voluminous, immaterial and finally disre¬ 
garded, is not included in this appendix. 

(See Transcript pp 18, 19 and 20) 
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TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 

December 24, 1946 

Office of 

Internal Revenue Agent in Charge 
2d New York Division 
225 Broadway. 


In re Hugh and Frances Keneipp 

Mr. Hugh Keneipp 

2801 Adams Mill Road 
Washington, D. C. 

Dear Mr. Keneipp: 

Receipt is acknowledged of your letter of December 1,1946, 
relative to an examination of the return for the year 1941, 
filed in the above named case, in which you request a copy 
of the report to the Technical Staff relative to your claim for 
the year 1941. 

There are enclosed revised schedules prepared as a result 
of the conference in this office, wherein an overassessment 
of $857.96 is recommended. 


(Signed) C. R. KRIGBAUM, 
Internal Revenue Agent in Charge 

(Transcript p 29) 
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Enclosure 

Name of taxpayer — Mr. Hugh Keneipp 
Date of report — Feb. 6, 1945 
Examining Officer — Irving H. Levin 
STATEMENT OF TOTAL TAX LIABILITY 
Year Liability Previously assessed Adjustment proposed in 

this report 

Tax Tax Tax 

Over- Overassessment 
payment limited to 

1941 $548.87 $3,160.18 $2,611.31 $857.96 

****** Transcript p. 33) 


******** 

TREASURY DEPARTMENT 
Internal Revenue Service 

Name — Mr. Hugh Keneipp and Mrs. Frances Keneipp 
Schedule No. 1 — Rev. Year ended 12-31-41 
ADJUSTMENT to NET INCOME 


Net income as disclosed by R. A. R. 2-6-45.$14,401.19 

As corrected. 6,145.45 

Net adjustment as computed below. 8,255.74 








Schedule No. 1-A 


Explanation of Items 

(a) Gain from condemnation award is eliminated 

* * * 

Schedule No. 3 Year ended 12-31-41 

COMPUTATION OF TAX INTERNAL REVENUE CODE 

Individual 

1 Net income from Schedule No. 1 .$6,145.45 

2 Less personal exemption. 1,500.00 


3 Surtax net income .$4,645.45 

4 less Interest on Government obligations 

Earned income credit, 10% of $5,215.25. 521.53 


5 Balance subject to normal tax .$4,123.92 

6 Normal tax at 4 per cent $164.96 

7 Surtax on item 3 . 383.91 

8 Total tax (item 6 plus item 7) .$ 548.87 

9 Less Income tax paid at source 

Income tax paid to a foreign country 
or to a U. S. possession 

10 Correct income tax liability . 546.87 

11 Tax assessed .. 3,160.18 

12 Overpayment of income tax . 2,611.31 

Limitation under section 

322 (b) (2) (D) . 857.98 

Overassessment of income tax . 857.98 

(Transcript p 32) 
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TREASURY DEPARTMENT 
BUREAU OF INTERNAL REVENUE 
New York Division, Technical Staff 
2300 Empire State Building 
350 Fifth Avenue 
New York 1, N. Y. 


C-TS:NYD May 10, 1946 

Mr. and Mrs. Hugh Keneipp 

2801 Adams Mill Road, 

Washington 9, D. C. 

Dear Mr. and Mrs. Keneipp: 

Reference is made to your claim for refund in the amount 
of $937.29 of income tax paid for the taxable year 1941, which 
was made the subject of a hearing before this Division on 
December 5, 1945. 

It is held that the profit resulting from the condemantion 
of the property with respect to the land, and the residential 
portion of the main huse constituted a capital asset taxable in 
1941 as defined under section 117 (a) (1) of the Internal 
Revenue Code; that the profit resulting from the business 
portion of the main house and the dwelling house is taxable in 
full; and that the business portion of the main house is charge¬ 
able with depreciation in determining the gain or loss in ac¬ 
cordance with section 113 (b) of the Internal Revenue Code. 

For the foregoing reasons your claim will be disallowed. The 
satutory notice of disallowance of your claim will be forwarded 
to you at a later date by registered mail, in accordance with 
the provisions of section 3722 (a) (2) of the Internal Revenue 
Code. 

Very truly yours 

(signed) W. A. Kluttz 
Acting Head of Division 

(Transcript p 26) 


23 


TREASURY DEPARTMENT 

Office of 

Commissioner of Internal Revenue 
Address reply to 

Commissioner of Internal Revenue 
and refer to 
IT: CL: CC: Rej 

Mr. Hugh Keneipp and 
Mrs. Frances Keneipp 
3755 Jocelyn Street, N. W. 

Washington, D. C. 


In re:Claim for refund of 
$937.29 for the year 1941 

Dear Mr. and Mrs. Keneipp: 

Reference is made to letter dated May 6, (sic) 1946, wherein 
you were infored that the claim or claims for refund indicated 
above would be disallowed. The letter also stated the reasons 
for the proposed disallowance. 

In accordance with the provisions of section 3722 (a) (2) 
of the Internal Revenue Code, this notice of disallowance in 
full of your claim or claims is hereby given by registered 
mail. 

By direction of the Commissioner 
Very truly yours 
E. I. McLorney 

Deputy Commissioner 

(Transcript p 27) 
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No. 3 


CLAIM 


To be filed with Ihe Collector where assessment was made 
or tax paid 

* * * * * * * 

City of Washington 
District of Columbia 

Name of taxpayer Hugh and Frances Keneipp 
Residence 3755 Jocelyn St., N. W. Washington, D. C. 
The deponent being duly sworn according to law, deposes and 
says that this statement is made on behalf of the taxpayer 
named, and that the facts given below are true and complete: 

1. District in which return (if any) was filed,Baltimore, Md. 

2. Period (.) from January 1, 1941, to December 31, 1941. 

3. Character of assessment or tax Deficiency 

4. Amount of assessment, $857.96; dates of payment 

Nov. 12, 1943 $857.96 
Dec. 6, 1943 $ 79.33 

5 * * * * * 

6 . Amount to be refunded $937.29 

* * * * * * * 

The deponent verily believes that this claim should be allowed 
for the following reasons: 

The deficiency is based on theory and assumptions 
entirely unwarranted by the facts, and inconsistent 
with the reasonable presumptions that the proceedings 
of the court and the findings of the jury were compat¬ 
ible with the law which governs the taking of property 
for public purposes. 

(See the attached statement, which is made a part 

of this affidavit.) 

(Signed) HUGH KENEIPP 
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No. 10 


CLAIM 

To be filed with the Collector where assessment was made 
or tax was paid 

* * * * * * * 

District of Columbia 

Name of taxpayer Hugh and Frances Keneipp 
Business address 2801 Adams Mill Rd., Washington, 
D. C. 

Residence Same as above 

The deponent being duly sworn according to law, deposes and 
says that this statement is made on behalf of the taxpayer 
named, and that the facts given below are true and complete. 

1. District in which return (if any) was filed Baltimore, Md. 

2. Period (.) from Jan. 1, 1941, to Dec. 1, 1941. 

3. Character of assessment or tax Income tax 

4. Amount of assessment $3,160.18; dates of payment: 



3- * 6- 9- 

12- 


$575.55 

15, 15, 15 

15, 

1942 


11- 

12- 


$857.96 

12, $79.33 

6, 

1943 


5 * * * * * 

6. Amount to be refunded $2,726.71 

rj * * * * * 

8. The time within which this claim may be legally filed ex¬ 
pires, under Section.of the Revenue Act of 19. 

on undetermined .. 19. Adjustment now 

pending 
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The deponent verily believes that this claim should be allowed 
for the following reasons: 

The item 7 (b) of long term gain — $7,424.49 — was er¬ 
roneously included in the return for the year 1941, the same 
not having accrued until the year 1942. the amount, moreover, 
was overstated for the reason that the final award by the court 
was less than reported, as noted for consideration in taxpayers’ 
return for the year 1942. 

The erroneous return and assessment in this case was first 
brought to taxpayers’ notice on hearing involving this assess¬ 
ment before the Technical Staff in the Empire State Building, 
New York City, on Dec. 5, 1945. 

Taxpayers request that the return for the year 1942 be re¬ 
opened for adjustment in connection with this pending ad¬ 
justment to consider assessment of this item as of the year 
1942, when the award and distribution of proceeds of the trans¬ 
action was approved by the court. 

(Note by appellant: The foregoing memorandum copy 
was unsigned) 





Internal Revenue Code 

Sec. 23. DEDUCTIONS FROM GROSS INCOME 

(In computing net income there shall be allowed as deduc¬ 
tions:) 

(1) Depreciation — Areasonable allowance for the ex¬ 
haustion, wear and tear (including a reasonable allowance for 
obsolescence) — 

(1) of property used in the trade or business, or 

(2) of property held for the production of income. 

# * * * * * 

(26 U. S. C. 1946 ed.. Sec. 23) 

SEC. 117. CAPITAL GAINS AND LOSSES. 

(As amended by the Revenue Act of 1942) 

(a) Definitions — As used in this chapter — 

(1) Capital Assets — The term ‘‘capital assets” means 
property held by the taxpayer (whether or not con¬ 
nected with his trade or business), but does not include 
stock in trade of the taxpayer or other property 
of a kind which would preperly be included in the 
inventory of the taxpayer if on hand at the close 
of the taxable year, or property held by the tax¬ 
payer primarily for sale to customers in the ordi¬ 
nary course of business, 

or of property used in the trade or business, of a 
character which is subject to the allowance for depre¬ 
ciation provided in section 23 (1), 

or an obligation of the United States or any of its 
possessions, or of a State or Territory, or any 
political subdivision thereof, or of the District of 
Columbia, issued on or after March 1, 1941, on a 
discount basis and payable without interest at a 
fixed maturity date not exceeding one year from 
the date of issue, 

or real property used in the trade or business of the 
taxpayer; * * * * * 
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(j) GAINS AND LOSSES FROM INVOLUNTARY CON¬ 
VERSION AND FROM THE SALE OR EXCHANGE OF 
CERTAIN PROPERTY USED IN THE TRADE OR 
BUSINESS — 

(1) Definition of property used in the trade or 
business — 

For the purpose of this subsection, the term “property 
used in the trade or business” means property used in 
the trade or business, of a character which is subject to 
the allowance for depreciation provided in section 23(1), 
held for more than 6 months, and real property used in 

the trade or business, held for more than 6 months, * 

******** 

(2) General rule — If, during the taxable year, the 
recognized gains upon sales or exchanges of property 
used in the trade or business exceed the recognized 
losses from such sales, exchanges and conversions, such 
gains and losses shall be considered as gains and losses 
from sales or exchanges of capital assets held for more 

than 6 months. 

****** 

(26 U. S. C. 1946 ed., Sec. 117.) 

SEC. 322. REFUNDS AND CREDITS. 

(a) Authorization. — 

(1) Overpayment — Where there has been an over¬ 
payment of any tax imposed by this chapter, the 
amount of such overpayment shall be credited against 
any income, war-profits, or excess-profits tax or in¬ 
stallment thereof then due from the taxpayer, and any 

balance shall be refunded immediately to the taxpayer. 

****** 

(b) Limitation on Allowance 

(1) Period of limitation — Unless a claim for credit 
or refund is filed by the taxpayer within three years 
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from the time the return was filed by the taxpayer or 
within two years from the time the tax was paid, no 
credit or refund shall be allowed or made after the 
expiration of whichever of such periods expires the 
later. 

****** 

(2) Limit on Amount of credit or refund — The amount 
of the credit or refund shall not exceed the portion of 
the tax paid — 

(A) If a return was filed by the taxpayer, and 

the claim was filed within three years from the 

time the return was filed, during the three years 

immediately preceding the filing of the claim. 
****** 

(C) If no claim was filed and the allowance of 
credit or refund is made within three years from 
the time the return was filed by the taxpayer. 

during the three years immediately preceding the 
****** 

allowance of the credit or refund. 

(D) If no claim was filed, and (i) no return was 
filed or (ii) the allowance of the credit or refund 
is not made within three years from the time the 
return was filed by the taxpayer, during the two 
years immediately preceding the allowance of the 
credit or refund. 
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states Court of &pptal$ 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,395 

Hugh Keneipp and Frances Keneipp, appellants 

v. 

The United States of America, appellee 


ON APPEAL FROM TEE UNITED STATES DISTRICT COURT 
FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES 


OPINION BELOW 

The only previous opinion in this case is the informal 
memorandum of the District Court, which together with the 
findings of fact and conclusions of law (R. 11-15) x is reported 
in 85 F. Supp. 902. 

JURISDICTION 

This appeal involves income taxes for the year 1941. It is 
taken from the judgment of the District Court entered 
May 31,1949, in favor of the United States. (R. 16.) The 
judgment was entered in the action filed by the appellants 
(hereinafter called the taxpayers), within two years from 
the date of notice of disallowance of the first claim for 


1 Record references herein are to the joint appendix which is at¬ 
tached to the taxpayers’ brief. 
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refund which was timely filed (R. 14) and more than six 
months after the failure of the Commissioner to render a 
decision on the second claim for refund which the taxpayers 
say was timely filed but the District Court held was not 
(R. 15). The action is brought by taxpayers for the recovery 
of $2,575.98, which is alleged to be the total amount of over¬ 
payments for the year 1941. (R. 7-8.) The case is brought 
to this Court by the taxpayers’ notice of appeal timely filed 
on July 8, 1949. Jurisdiction is conferred upon this Court 
by 28 U.S.C., Sec. 1291. 

QUESTIONS PRESENTED 

1. Whether under Sections 22(a), 113 and 117 of the In¬ 
ternal Revenue Code the District Court correctly upheld the 
Commissioner’s determination as to taxability of the profit 
resulting from the condemnation of certain property that 
the taxpayers owned. 

2. Whether the District Court correctly held that the 
second claim for refund was not timely filed under Section 
322(b) of the Internal Revenue Code. 

STATUTES AND REGULATIONS INVOLVED 

These are set out in the Appendix, infra . 

STATEMENT 

The District Court found the following facts (R. 12-15): 

The taxpayers, husband and wife, during the period from 
1919 to 1941, acquired at a cost of $4,770 approximately 
forty-seven and one-half (47V*>) acres of land with old build¬ 
ings thereon located adjacent to Fort Belvoir, Virginia. 
(R. 12.) 

Taxpayers, between the years 1920 and 1941, made im¬ 
provements to the land at a cost to them of $2,135; and im¬ 
provements, additions and new construction of a garage, 
dwelling and main house at a cost to them of $23,000; or a 
total expenditure for improvements of $25,135. (R. 12.) 

Taxpayers from time to time rented and otherwise used 
parts of the property to produce income, which income was 
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disclosed on taxpayers’ income tax returns for various years 
as follows (R. 12-13): 


Rent 

Part of House Gross 
Income 

Net Income 

1935 

$240.00 

$240.00 

1936 

Separate returns filed, 


1937 

amount included in wife’s 
return. 

240.00 

240.00 

1938 

240.00 

240.00 

1939 

240.00 

240.00 

Rent 

Rooms Gross 

Income 

Net Income 

1939 

$135.00 

$135.00 

1940 

745.00 

745.00 

1941 

835.00 

835.00 

Rent 

Small House or House 
Gross Income 

Net Income 

1935 

$300.00 

$300.00 

1940 

690.00 

690.00 

1941 

580.00 

580.00 


Under dates of May 15,1941, May 27,1941, and September 
18, 1941, the Government instituted eminent domain pro- 
cedings against the entire property of the taxpayers by filing 
together with the petitions for condemnation, declarations 
of taking, and depositing with the Court a total of $35,000 
as estimated just compensation. The three actions were 
consolidated, and in September of 1941, the jury returned a 
verdict granting the taxpayers an award of $48,500 for the 
entire property, making no division as to the amount con¬ 
sidered as payment for the land, or the amount to be con¬ 
sidered as payment for the personal improvements. (R. 13.) 

The judgment in favor of the taxpayers as rendered by the 
jury in the consolidated condemnation proceedings in the 
amount of $48,500 was entered in September, 1941. (R. 13.) 

In September, 1941, the A. & N. Trading Company filed 
an intervening petition in the condemnation proceedings, 
seeking payment of a claim in the amount of $1,977.58 
against the taxpayers. On August 1, 1942, the Court 
directed payment of the claim in the amount of $1,783.62, 
with costs of $7.40, the remainder of the award in the 
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amount of $12,644.98 being directed to be paid to the tax¬ 
payers. (R. 13.) 

The taxpayers duly filed their joint individual tax re¬ 
turns for 1941, and paid the tax disclosed thereon of 
$2,302.22 in four quarterly installments, the last payment 
of $575.54 being made on December 3, 1942. In the return 
as filed by the taxpayers, the gain from the entire con¬ 
demnation award of $48,500 was computed and returned 
as a net long-term gain from the sale or exchange of a 
capital asset, and the amount of the gain reported there¬ 
under was returned as $7,424.29. (R. 13-14.) 

After examination of the taxpayers’ books and records, 
and upon notice and demand by the Collector of Internal 
Revenue, the taxpayers paid an additional tax determined 
for the year 1941 in the amount of $857.96, together with 
interest of $79.33 to the Collector of Internal Revenue on 
December 1, 1943, and December 11, 1943, respectively. 
The additional tax was assessed and collected upon a 
taxable net income determined to be in the amount of 
$16,113.99. The increase was brought about by a reduc¬ 
tion of long-term capital gain from $7,424.49 to $6,542.97 
and by an increase in additional income determined to be 
in the amount of $3,424.57, resulting from the sale of de¬ 
preciable personal assets used for the production of income 
in a trade or business. (R. 14.) 

The taxpayers, on May 26, 1944, filed a timely claim for 
refund of the additional tax and interest paid in the total 
amount of $937.29, upon the ground that there was an 
erroneous allocation of profit and an erroneous classifica¬ 
tion of profit resulting from the condemnation award. 
This claim was rejected by the Commissioner of Internal 
Revenue by registered letter dated July 8, 1946. (R. 14.) 

The taxpayers, on December 10, 1945, filed with the 
Collector of Internal Revenue a second claim for refund 
for the year 1941 for return of the amount of $2,726.71 
upon the ground that the Commissioner of Internal 
Revenue erroneously determined the amount of capital 
gain for the year 1941, resulting from the condemnation 
award by reducing the cost basis by depreciation sustained 
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and by attributing the entire amount of the award to the 
taxable year 1941. More than six months elapsed without 
the Commissioner of Internal Revenue acting upon the 
claim and taxpayers brought this action to recover the 
amount claimed upon the ground set forth in the second 
claim for refund. (R. 14-15.) 

Upon the basis of the foregoing findings the District 
Court concluded that the tax was properly imposed and 
collected and that the second claim for refund was untimely. 
(R. 15.) Judgment was accordingly entered dismissing 
the complaint. (R. 16.) The taxpayers then took this 
appeal. 

SUMMARY OP ARGUMENT 

The record as certified to this Court contains no state¬ 
ment of evidence or transcript of the proceedings below. 
Therefore, the find ings _of fact made by the Di strict C ourt 
a re con clusive"and the_onTy^question _is w hether t hey 
support the judgment,. It is plain that they d<x The~tax- 
payers realized a substantial profit when their property 
was condemned and the District Court properly sustained 
the Commissioner’s determination as to allocation of that 
profit between capital gain and ordinary income. The 
taxpayers rented part of the property for profit and the 
law provides that profit from the sale of depreciable 
property used in business constitutes ordinary income. 
There is no question but that a condemnation such as we 
have here is treated as a sale for income tax purposes, 
and the record affords no basis for disputing the propriety 
of the allocation that the Commissioner made. Moreover, 
the District Court properly held that taxpayers were 
accountable for the entire award in 1941 because it then 
became available to them. In the circumstances of this 
case, it is immaterial that part of the award was not 
actually paid over to taxpayers until 1942. 

The second claim for refund filed by the taxpayers was 
not filed within the time prescribed by the law. The Dis¬ 
trict Court properly rejected the taxpayers’ contention 
that it was an amendment to the first claim and did not 
present any new or alternative ground for recovery. And 
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the District Court rightly concluded that the second claim 
was untimely. 

ARGUMENT 

I 

The District Court Correctly Sustained the Commissioner’s 
Determination as to Taxability of the Profit Realized by 
Taxpayers from Condemnation of the Property 

In filing their joint return for 1941, the taxable year, 
these taxpayers reported (R. 3) $14,848.98 as the gain 
from the condemnation award and took into considera¬ 
tion 50% of such gain ($7,424.49) in computing income on 
the theory that the condemned property constituted 
“capital assets” under Section 117(a)(1) of the Internal 
Revenue Code (Appendix, infra). Section 117(a)(1) pro¬ 
vides that the term “capital assets” means property held 
by the taxpayer (whether or not connected with his trade 
or business); however, the term does not include property, 
used in the trade or business, of a character which is 
subject to the allowance for depreciation. And the profit 
from the sale of depreciable property used in business is 
not capital gain but ordinary income taxable in full. 
Harvey v. Commissioner, 171 F. 2d 952 (C. A. 9th); Fackler 
v. Commissioner, 133 F. 2d 509 (C. A. 6th). 

There is no question but that the condemnation of prop¬ 
erty is treated as a sale for purposes of income taxation 
(Kieselbach v. Commissioner, 317 TJ. S. 399) and there¬ 
fore when the return was audited, the tax authorities were 
confronted with the problem whether the profit resulting 
from the instant award was all capital gain, of which only 
a percentage should be taken into account, as reported by 
taxpayers, or partly ordinary gain taxable in full. The 
Commissioner resolved that problem by making a determi¬ 
nation as to what part of the property was depreciable 
property used for the production of income in a trade or 
business. (R. 5, 9, 14.) That resulted in an increase in 
tax (R. 14) which the District Court held was proper. 
(R. 15.) In this connection the District Court specifically 
found (R. 12-13) that taxpayers rented and otherwise used 
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parts of the property to produce income and further found 
(R. 14) that the increase in tax was “brought about by 
a reduction of long-term capital gain from $7,424.49 to 
$6,542.97 and by an increase in additional income de¬ 
termined to be in the amount of $3,424.57, resulting from 
the sale of depreciable personal assets used for the produc¬ 
tion of income in a trade or business. ” And in its informal 
memorandum (R. 11) the District Court said that the 
“evidence makes crystal clear” that some of the property 
was used to produce income and was depreciable property 
used in business. 

There is no statement of evidence or transcript of pro¬ 
ceedings before the District Court in the record as certified 
to this Court. Therefore, under the settled rule, the find¬ 
ings of fact of the District Court are conclusive here. 
Evergreen Cemetery Ass’n v. Burnet, 45 F. 2d 667 (App. 
D.C.); Griffiths Dairy v. Squire, 138 F. 2d 758 (C. A. 9th); 
United States v. Foster, 123 F. 2d 32 (C. A. 9th); Zander 
v. Lutheran Brotherhood of Minneapolis, Minn., 137 F. 
2d 17 (C. A. 8th). 

Thus, in the Foster case, supra, the court said (123 F. 
2d at p. 34): 

The “statement of facts” in the record is so obscure, 
uninformative and incomplete as utterly to prohibit a 
decision by this court to the effect that the findings 
were not based upon sufficient substantial evidence. 
The appellant has failed to bring before us such a 
record as would compel an overthrow of the findings 
made below, and the presumption of correctness which 
attaches to the findings made by a trial court is 
sufficient to withstand an attack of the sort here made, 
upon an obviously incomplete record. It cannot be 
said that the findings are “clearly erroneous.” Rule 
52, Rules of Civil Procedure, 28* U.S.C.A. following 
section 723c. If there was evidence to support find¬ 
ings contrary to those made by the court, it is not in 
the record before us, and the responsibility therefor 
rests with the appellant upon whom weighed the 
burden of presenting to this court a proper record. 

In lieu of evidence, the taxpayers have brought up their 
offer in evidence and request for the admission of the gen- 
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uineness of certain documents (R. 16-27), and selected parts 
of the documents have been printed in the joint appendix 
that was prepared by the taxpayers. But there is no show¬ 
ing as to the answer made by the Government, and in the 
absence of a transcript of the proceedings in the District 
Court, we can only speculate as to the action that it took 
with respect to these documents. In the circumstances we 
submit they should be disregarded on this appeal, and the 
case should be disposed of by this Court on the basis of the 
pleadings and the findings. We note that in the index to the 
joint appendix, taxpayers have referred to some of the 
printed material as evidence. This is an unauthorized de¬ 
parture from the record as certified to this Court. 

The taxpayers admit (Br. 10) that whether property is 
used in trade or business is a question of fact to be deter¬ 
mined from the circumstances of the case, and since that 
question has been decided against them by the trier of fact 
and the evidence has not been brought up to this Court, we 
are at a loss to see how taxpayers can expect successfully to 
contest the fact conclusion of the District Court here. 

The taxpayers say (Br. 11) that the mere receipt of in¬ 
come from property does not make it property used in trade 
or business within the meaning of the income tax law, but 
of course this depends on the attendant circumstances and 
where as here a house was rented for profit (R. 5) it is plain 
that the District Court would be authorized to conclude it 
was used in business. Heiner v. Tindle, 276 U. S. 582; Fack- 
ler v. Commissioner, supra. In this connection it will be 
noted that the Court in Heiner v. Tindle described such a 
transaction as we have here asa“ business operation. ’ ’ See 
276 TJ. S. at p. 585. 

There is no question but that depreciation of business 
property must be taken into account and the cost basis 
adjusted in determining gain on sale. United States v. 
Ludey, 274 U. S. 295; Rieck v. Heiner, 25 F. 2d 453 (C. A. 
3d), certiorari denied, 277 U. S. 608; Kittredge v. Commis¬ 
sioner, 88 F. 2d 632 (C. A. 2d). The instant record affords 
no basis for disputing the depreciation allowance that the 
Commissioner made; and indeed we do not understand from 
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the taxpayers’ brief that any contention is here being made 
with regard thereto. 

_^^he taxpayers admit (Br. 7) that the action taken by the 
Commissioner in this case was in accordance with his prac¬ 
tice prior to 1942 when the law was amended (see Section 
117(j) of the Internal Revenue Code, as added by Section 
1">1 of the Revenue Act of 1942) but they say that for the 
future the practice was precluded by the amendment. How¬ 
ever, we do not need to go into the amendment here, for we 
are dealing with the year 1941 as to which it is not ap¬ 
plicable. See Section 101 of the Revenue Act of 1942. 

In the circumstances of this case, the Commissioner had 
no alternative to allocating the amount of the award so as 
to determine the gain on the depreciable property used in 
business separated from the other property, since the jury 
made no such allocation. He did this on the basis of cost 
with due allowance for depreciation, and the taxpayers say 
(Br. 8-9) that this method was not a proper one and if any 
allocation is to be made, it should be made on the basis of 
the “official appraisals.” But whatever merit there might 
be in such a contention, it can not here be made, for there are 
no findings or evidence with respect to such appraisals and 
in any event the taxpayers have failed to show how much 
tax would be due and how much they would be entitled to 
recover under the apportionment for which they contend. 
This case arose in the District Court, and even if the Com¬ 
missioner’s method of allocation were wrong, it could not be 
set aside unless the taxpayers discharged their burden of 
showing how much they would be entitled to recover. United 
States v. Anderson, 269 U. S. 422,443; Reinecke v. Spalding, 
280 U. S. 227, 232-233; Wickwire v. Reinecke, 275 U. S. 101. 
And see Helvering v. Taylor, 293 U. S. 507. The Court there 
said (p. 514): 

Obviously the burden was on the plaintiff, in order to 
establish a basis for judgment in his favor, specifically 
to show not merely that the assessment was erroneous 
but also the amount to which he was entitled. For like 
reason the burden is upon the taxpayer to establish the 
amount of a deduction claimed. Burnet v. Houston, 
283 U. S. 223, 227. Helvering v. Independent Life Ins. 
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Co., 292 U. S. 371, 381. New Colonial Co. v. Helvering, 
292 U. S. 435, 440. 

No such showing having been made by the taxpayers in the 
instant case, we submit that they have no standing in this 
Court to contest the Commissioner’s allocation. See also 
Smith v. Henslee, 173 F. 2d 284 (C. A. 6th). The Court there 
said (p. 287): 

The record does not show when the profits were made, 
and the Court can not make an allocation between the 
two periods. Fletcher v. Commissioner, 7 T. C. 1186, 
1190, affirmed 2 Cir. 164 F. 2d 182. Appellant has the 
burden of proving the facts which establish the illegality 
of the taxes which he has paid and seeks to recover. 

The taxpayers say (Br. 11-12) that the gain from the con¬ 
demnation proceedings was not income in 1941 and that they 
made a mistake in originally so reporting it. In this connec¬ 
tion the District Court concluded as follows (R. 15): 

The amount determined with condemnation of the 
plaintiffs’ property became available in September, 
1941, to plaintiffs upon the entry of judgment in the 
amount of $48,500.00, and represented income to the 
plaintiffs in 1941, properly includible in plaintiffs’ 1941 
personal income tax return. 

We submit that the conclusion of the District Court is cor¬ 
rect. In September 1941, judgment for $48,500 was entered 
in the condemnation proceedings in favor of taxpayers. The 
judgment in the condemnation proceedings was equivalent to 
cash. Treasury Regulations 103, Section 19.22(a)-4 (Ap¬ 
pendix, infra ); cf. National Refining Co. v. United States, 
160 F. 2d 951 (C. A. 8th); see Perry v. Commissioner, 152 F. 
2d 183 (C. A. 8th). In the Perry case the court said (p. 187): 

Under the statute property having a satisfactory as¬ 
certainable value, notes or bonds representing definite 
and fixed obligations, and securities marketable in the 
usual channels of trade when received in consideration 
for a sale of property are generally regarded, to the 
extent of the value of such items, as the receipt of cash 
and the transaction is considered closed for tax purposes 
in the year in which the sale is consummated. 
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Moreover, even assuming arguendo that the judgment was 
not equivalent to cash, nevertheless that would not change 
the result here for the taxpayers made their return for 1941 
on the accrual basis at least with respect to this particular 
item. (B. 4.) And since the right to receive the entire 
amount as reported undoubtedly accrued in 1941 when the 
judgment was entered, it is immaterial for present purposes 
that part of the award was not actually received by tax¬ 
payers until 1942. Spring City Co. v. Commissioner, 292 
U. S. 182,184-185 ; 2 Patrick McGuirl, Inc. v. Commissioner, 
74 F. 2d 729 (C. A. 2d), certiorari denied, 295 U. S. 748; Bal¬ 
timore <& 0. R. Co. v. Commissioner, 78 F. 2d 460 (C. A. 4th). 
It was not until the filing of the second claim for refund in 
December 1945 that taxpayers changed their position and 
claimed that the gain in question did not accrue until 1942. 
In the circumstances, we submit that the Commissioner was 
fully justified in taking the entire amount of the award into 
consideration in computing income for 1941, and the District 
Court correctly so held. See Harvey v. Commissioner, 
supra, where the court said (171F. 2d at 955): 

Thus, if the taxpayer was on the cash basis of accounting 
with respect to his inventions, he properly recorded the 
patents sale without regard to § 44(b). Under § 41, 
26 U.S.C.A. § 41, the Commissioner has a wide discre¬ 
tion in the method of accounting to be used in making 
returns and, as pointed out in Birch Ranch & Oil Co. v. 
Com’r, 9 Cir., 152 F. 2d 874, 875, “ A taxpayer, conduct¬ 
ing several distinct businesses, may keep his books and 
report income for one business on a cash basis, while 
using the accrual basis for a separate and distinct 
enterprise ,, . 

We do not read any of the authorities cited by taxpayers 
(Br. 12) as being at variance with the views that are 
herein expressed. For example, in S. Naitove & Co. v. 

2 The Court there said: 

Keeping accounts and making returns on the accrual basis, 
as distinguished from the cash basis, import that it is the right 
to receive and not the actual receipt that determines the inclu¬ 
sion of the amount in gross income. When the right to receive 
an amount becomes fixed, the right accrues. 
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Commissioner, 32 F. 2d 949 (App. D. C.), certiorari denied, 
280 U. S. 582, the situation was entirely different from the 
one at bar. There the right to receive the income in 
question was entirely contingent and could not be de¬ 
termined in the taxable period. In the instant case the 
situation is different and in the taxable year 1941 judg¬ 
ment for $48,500 was entered in favor of the taxpayers. 

The taxpayers say (Br. 12-14) that certain Govern¬ 
mental employees who looked into this case reached con¬ 
clusions that are at variance with the final action taken by 
the Commissioner here. But even if that be so, it would 
have no bearing on the disposition of this case where the 
only question is whether the final action of the Commis¬ 
sioner was correct. And for the reasons given in this 
brief and the informal memorandum opinion of the Dis¬ 
trict Court, we submit that it was. 

In the light of the foregoing considerations, we submit 
that the taxpayers’ objections and criticisms are without 
foundation and the judgment of the District Court should 
be upheld by this Court. 

n 

The Second Claim for Refund Was Not Timely 

If this Court agrees with us as to the points discussed 
in the previous section of this brief, it will be unnecessary 
for it to consider whether the second claim for refund was 
timely filed. However, if contrary to our views and those 
of the District Court, this Court should conclude that tax¬ 
payers are right as to those points, it will be necessary 
to consider whether the second claim for refund was 
timely filed. 

The second claim for refund, in the amount of $2,726.71, 
was filed on December 10, 1945. (B. 14.) The original 

tax of $2,302.22 was paid in quarterly installments, the 
last payment being made on December 3, 1942. (R. 14.) 

The income tax return was filed on March 15,1942. (R. 3.) 
Under the provisions of Section 322(b)(1) of the Internal 
Revenue Code (Appendix, infra) a claim for refund to 
be timely must be filed by the taxpayer “within three 
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years from the time the return was filed by the taxpayer 
or within two years from the time the tax was paid.” It is 
plain that the second claim for refund was not filed within 
the time prescribed by the statute. Therefore the claim 
can not be considered ( Jones v. Liberty Glass Co., 332 
U. S. 524; Kavanagh v. Noble, 332 U. S. 535) unless it was 
an amendment to the first claim and did not raise any 
new or alternative ground for recovery. United States 
v. Andrews, 302 U. S. 517; United States v. Garbutt OH 
Co., 302 U. S. 528; Bryant Paper Co. v. Holden, 63 F. 2d 
370 (C. A. 6th), certiorari denied, 290 U. S. 631; United 
States v. Richards, 79 F. 2d 797 (C. A. 6th), certiorari 
denied, 297 U. S. 718; New York Trust Co. v. United States, 
87 F. 2d 889 (C. A. 2d), certiorari denied, 301 U. S. 704; 
Mesta v. United States, 137 F. 2d 426 (C. A. 3d). 

The District Court in the instant case said (R. 11-12) 
that an examination of the two claims for refund was 
sufficient to refute the taxpayers’ contention that the 
second was an amendment to the first and did not present 
any new or alternative ground for recovery. We submit 
that the Court did not err in this connection. The Dis¬ 
trict Court specifically found (R. 14-15) that the ground 
relied upon in the first claim is that there was an erroneous 
allocation of profit and an erroneous classification of profit 
resulting from the condemnation award; whereas, the 
second claim for refund is based upon the contention that 
the Commissioner erroneously determined the amount of 
capital gain for the year 1941, resulting from the con¬ 
demnation award by reducing the cost basis by deprecia¬ 
tion sustained and by attributing the entire amount of 
the award to 1941. And since there is no statement of 
evidence in the record as certified to this Court, such find¬ 
ings are conclusive here. 

It is plain that the two claims are essentially and 
basically different. It cannot he disputed that the same 
gain is involved in both claims but the issues raised are 
as different as night and day. As above noted, the ground 
relied upon in the first claim is that there was error in 
assessing the additional tax and interest because of 
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erroneous allocation of profit and erroneous classification 
of property; whereas, the second claim for refund is 
bottomed upon the proposition that there could be no 
profit to allocate at all in 1941 since the amount of the 
award resulting from the condemnation did not accrue 
or become available to the taxpayers to the extent of a 
profit thereon until some time in 1942 when the court 
ordered the final payment to be made. In the circum¬ 
stances it is clear that the second claim can not be regarded 
as a mere amendment to the first, since it relies upon an 
entirely different theory of recovery, and the District 
Court correctly so held. United States v. Andrews, supra; 
United States v. Garbutt OH Co., supra. 

The taxpayers in their brief (pp. 14-17) ignore the 
Andrews and Garbutt cases, although they were called to 
the attention of the District Court below and presumably 
made the basis for its decision that the second claim for 
refund was not timely filed. Taxpayers rely on cases 
such as United States v. Memphis Cotton Oil Co., 288 U. S. 
62, and United States v. Kales , 314 U. S. 186, where the 
facts were materially different from the facts at bar. 

The taxpayers’ assertion (Br. 16) that there was a 
waiver by the Government here is not only unsupported 
by the record but as held in the Garbutt case the Com¬ 
missioner would have no power to waive the statute of 
limitations. The Court there said (302 U. S. 528, at 
p. 535): 

The statement filed after the period for filing claims 
had expired was not a permissible amendment of the 
original claim presented. It was a new claim untimely 
filed and the Commissioner was without power, under 
the statute, to consider it. 

However, we took the position in the District Court 
that the second claim for refund filed by taxpayers was 
timely as to the additional tax of $857.96 assessed and 
paid by the taxpayers and their recovery under the second 
claim, if any, would be limited to that amount. And 
notwithstanding anything that has previously been said 
in this brief, we will adhere to that position here. 
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In conclusion, we urge that the findings of fact support 
the conclusions of the District Court; its judgment in 
favor of the Government is in all respects correct and it 
should therefore be affirmed. 

CONCLUSION 

The judgment of the District Court should be affirmed. 

Respectfully submitted. 

Theeon Lamar Caudle, 
Assistant Attorney General. 
Ellis N. Slack, 

L. W. Post, 

Special Assistants to the Attorney General. 

George Morris Fay, 

United States Attorney. 

Joseph M. Howard, 

Assistant United States Attorney. 

December, 1949. 
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APPENDIX 

Internal Revenue Code: 

Sec. 22. Gross Income. 

(a) General Definition. —“Gross income” includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service # * • of what¬ 
ever kind and in whatever form paid, or from profes¬ 
sions, vocations, trades, businesses, commerce, or sales, 
or dealings in property, whether real or personal, grow¬ 
ing out of the ownership or use of or interest in such 
property; also from interest, rent, dividends, securities, 
or the transaction of any business carried on for gain or 
profit, or gains or profits and income derived from any 
source whatever. • • • 

(26 U.S.C. 1946 ed.. Sec. 22.) 

Sec. 23. Deductions from Gross Income. 

In computing net income there shall be allowed as 
deductions: 

• • • • • 

(1) [as amended by Revenue Act of 1942, c. 619, 56 
Stat. 798, Sec. 121(c)] Depreciation. —A reasonable al¬ 
lowance for the exhaustion, wear and tear (including a 
reasonable allowance for obsolescence)— 

(1) of property used in the trade or business, or 

(2) of property held for the production of income. 

• • • • • 

(26 U.S.C. 1946 ed., Sec. 23.) 

Sec. 41. General, Rule. 

The net income shall be computed upon the basis of 
the taxpayer’s annual accounting period (fiscal year or 
calendar year, as the case may be) in accordance with 
the method of accounting regularly employed in keep¬ 
ing the books of such taxpayer; but if no such method 
of accounting has been so employed, or if the method em¬ 
ployed does not clearly reflect the income, the computa¬ 
tion shall be made in accordance with such method as in 
the opinion of the Commissioner does clearly reflect the 
income. If the taxpayer’s annual accounting period is 
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other than a fiscal year as defined in section 48 or if 
the taxpayer has no annual accounting period or does 
not keep books, the net income shall be computed on the 
basis of the calendar year. 

(26 U.S.C. 1946 ed., Sec. 41.) 

Sec. 113. Adjusted Basis for Determining Gain or 
Loss. 

(a) Basis (Unadjusted) of Property .—The basis of 
property shall be the cost of such property; except 
that— 


* • * # • 

(b) Adjusted Basis. —The adjusted basis for deter¬ 
mining the gain or loss from the sale or other disposi¬ 
tion of property, whenever acquired, shall be the basis 
determined under subsection (a), adjusted as herein¬ 
after provided. 

(1) General Rule.—Proper adjustment in respect 
of the property shall in all cases be made— 

• * • • • 

(B) in respect of any period since February 28, 
1913, for exhaustion, wear and tear, obsolescence, 
amortization, and depletion, to the extent allowed 
(but not less than the amount allowable) under this 
chapter or prior income tax laws. Where for any 
taxable year prior to the taxable year 1932 the 
depletion allowance was based on discovery value 
or a percentage of income, then the adjustment for 
depletion for such year shall be based on the de¬ 
pletion which would have been allowable for such 
year if computed without reference to discovery 
value or a percentage of income; 

• • • • • 

(26 U.S.C. 1946 ed., Sec. 113.) 

Sec. 117. Capital Gains and Losses. 

(a) Definitions. —As used in this chapter— 

(1) Capital Assets .—The term “capital assets” 
means property held by the taxpayer (whether or not 
connected with his trade or business), but does not in¬ 
clude stock in trade of the taxpayer or other property 
of a kind which would properly be included in the in- 
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ventory of the taxpayer if on hand at the close of the 
taxable year, or property held by the taxpayer pri¬ 
marily for sale to customers in the ordinary course of 
his trade or business, or property, used in the trade or 
business, of a character which is subject to the allow¬ 
ance for depreciation provided in section 23(1); 


(26 U.S.C. 1946 ed., Sec. 117.) 

Sec. 322. Refunds and Credits. 

• • • • • 

(b) Limitation on Allowances .— 

(1) Period of Limitation .—Unless a claim for 
credit or refund is filed by the taxpayer within three 
years from the time the return was filed by the tax¬ 
payer or within two years from the time the tax was 
paid, no credit or refund shall be allowed or made 
after the expiration of whichever of such periods ex¬ 
pires the later. If no return is filed by the taxpayer, 
then no credit or refund shall be allowed or made after 
two years from the time the tax was paid, unless be¬ 
fore the expiration of such period a claim therefor 
is filed by the taxpayer. 

(26 U.S.C. 1946 ed., Sec. 322.) 

Treasury Regulations 103, promulgated under the Inter¬ 
nal Revenue Code: 

Sec. 19.22(a)-4. Compensation paid in notes .—Notes 
or other evidences of indebtedness received in payment 
for services constitute income to the amount of their fair 
market value. A taxpayer receiving as compensation a 
note regarded as good for its face value at maturity, but 
not bearing interest, shall treat as income as of the time 
of receipt the fair discounted value of the note at such 
time. Thus, if it appears that such a note is or could 
be discounted on a 6 percent basis, the recipient shall 
include such note in his gross income to the amount of its 
face value less discount computed at the prevailing rate 
for such transactions. If the payments due on a note so 
accounted for are met as they become due, there should 
be included as income in respect of each such payment 
so much thereof as represents recovery for the discount 
originally deducted. 
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Sec. 19.23(1)-1 [as amended by T. D. 5196, 1942-2 
Cum. Bull. 96]. Depreciation .—A reasonable allowance 
for the exhaustion, wear and tear, and obsolescence of 
property used in the trade or business or treated under 
section 19.23(a)-15 as held by the taxpayer for the pro¬ 
duction of income may be deducted from gross income. 
For convenience such an allowance will usually be re¬ 
ferred to as depreciation, excluding from the term any 
idea of a mere reduction in market value not resulting 
from exhaustion, wear and tear, or obsolescence. The 
proper allowance for such depreciation is that amount 
which should be set aside for the taxable year in accord¬ 
ance with a reasonably consistent plan (not necessarily 
at a uniform rate), whereby the aggregate of the 
amounts so set aside, plus the salvage value, will, at the 
end of the useful life of the depreciable property, equal 
the cost rr other basis of the property determined in 
accordance with section 113. Due regard must also be 
given to expenditures for current upkeep. * 4 * 
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